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PER CURI AM

Patrick Ronald Russell appeals from the district court's’
grant of summary judgnment to defendants in his 42 U S.C. § 1983
action agai nst Nebraska State Penitentiary (NSP) officials Warden
Frank Hopkins, O ficer Mark Berglund, Admnistrative Assistant
Fred Britten, and Superintendent of Construction/ Mai ntenance Jon
Mtchell. W affirm

Russel|l clainmed his constitutional rights were viol ated when
Ber gl und confi scated hobby and shavi ng bl ades from Russel|l's cel
during a shakedown i nspection, and t hen i ssued Russel|l a m sconduct
report for possession of unauthorized materials in retaliation for

'The Honorabl e Richard G Kopf, United States District Judge
for the District of Nebraska.



Russell's threats to sue Berglund for confiscating the bl ades.
Russell also alleged that Britten and Mtchell, menbers of the
institutional disciplinary conmttee, denied Russell due process
when they refused to call Hobby Supervisor Marv Sefrna to testify
at Russell's msconduct hearing as Russell requested. Russel
claimed they also condoned Berglund's retaliation by finding
Russell guilty of the possession charge, as did Hopkins by
approving the disciplinary commttee's findings.

Def endants noved for sunmmary judgnent and Russell did not
respond. The district court granted defendants sumary judgnent,
concluding that Berglund could not be liable for retaliation
because Russell's behavior violated prison rules and warranted
discipline; Britten and Mtchell could not be liable for failing to
call Sefrna, because Sefrna had submtted a witten statenent and
Russel |l had not objected to its use in lieu of live testinony;, and
Hopki ns coul d not be |iable because there was no evidence to |ink
himto the disciplinary deci sion.

On appeal, Russell clains summary judgnent was i nproper
because he never received defendants' sunmary judgnment notion, he
shoul d have been allowed an evidentiary hearing, and the judgnment
was based upon fal se information, because he did object to the use
of Sefrna's statenment. He al so argues the district court judge was
bi ased because Russell had filed conpl aints agai nst him Pursuant
to both parties' requests, we enlarge the record to include the
prison mail | og and a copy of Russell's hobby card which allegedly
authorized himto keep the confiscated blades in his cell.

W review de novo the district court's grant of summary
judgnment. See Beyerbach v. Sears, 49 F.3d 1324, 1325 (8th Cir.
1995). W assune, w thout deciding, that Russell did not receive
t he noti on and supporting docunents; however, Russell has indicated
on appeal what he would have shown had he been given the
opportunity to respond to the summary judgnment notion. Presum ng
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that Russell could show what he alleges, we conclude that he has
still failed to raise a genuine issue of material fact.

Prison officials may not retaliate against inmates for
exercising their rights to access the courts. Russel |l 's
retaliation claimfails, however, because the alleged retaliatory
m sconduct charge was for an actual violation of prison rules or
regul ations. See Goff v. Burton, 7 F.3d 734, 736, 738 (8th GCr.
1993), cert. denied, 114 S. C. 2684 (1994). Defendants provided
evi dence that possession of blades in living quarters was not
aut hori zed when Berglund confiscated Russell's blades. Although
Russell has submitted evidence that he was authorized to possess
such blades in his living quarters in the past, he has not rebutted
def endants' evi dence that the policy had been changed prior to the
confiscation incident. Thus, we find the disciplinary conmttee's
deci si on was supported by sonme evidence. See Henderson v. Baird,
29 F.3d 464, 469 (8th Cir. 1994), cert. denied, 115 S. C. 2584
(1995).

W also conclude the district court correctly determ ned
Britten and Mtchell were entitled to sunmary judgnment. Britten
attested that because Sefrna submtted a witten statenent, the
committee determned Sefrna's presence was unnecessary and

cunmul ati ve. W believe such a determnation was within the
commttee's discretion. See Turner v. Caspari, 38 F.3d 388, 390-92
(8th Gr. 1994) (inmates do not have an absolute right to call live

Wi t nesses at disciplinary hearing; disciplinary board acted within
its discretionwhenit relied on witten statenents instead of |ive
testinmony); Brown v. Frey, 889 F.2d 159, 167 (8th Cr. 1989)
(committee acted within its discretion when it refused to cal
Wi tness whose statenent was already on file), cert. denied, 493
U.S. 1088 (1990). We note Russell has not indicated what testinony
Sefrna m ght have contributed had he attended Russell's hearing
t hat woul d have resulted in a different outcone for Russell.
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Finally, we find the district court properly granted Hopkins
sumary j udgnent because there was no evidence |inking Hopkins, as
the warden, to the discipline Russell received. See Brown V.
Wal | ace, 957 F.2d 564, 566 (8th Cr. 1992) (per curiam (doctrine
of respondeat superior does not apply in civil rights cases).
Russell's clains of judicial bias and entitlenent to an evidentiary
hearing are neritless.

Accordingly, the judgnment is affirned.
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